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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
)
V.
)
JOHNNY F. PHILP,
)
)
Defendant-Appellant.
)
_ _ _ _ _ _ _ _ _ _)

NOS. 46830-2019 & 46831-2019
KOOTENAI COUNTY
NOS. CR-2018-1508 & CR08-18-7990
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
After Johnny F. Philp pled guilty to battery on a police officer and witness intimidation,
the district court imposed an aggregate sentence of ten years, with four years fixed. Mr. Philp
then moved for a sentence reduction pursuant to Idaho Criminal Rule 35 ("Rule 35"). The district
court denied his motion. Mr. Philp now appeals, and he argues the district court abused its
discretion by imposing an excessive sentence and denying his Rule 35 motion.
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Statement of Pacts and Course of Proceedings
The State filed a criminal complaint alleging Mr. Philp committed the crimes of battery
on a police officer and domestic battery with traumatic injury. (No. 46830 R., 1 pp.12-14.) The
State also alleged Mr. Philp was a persistent violator of the law. (No. 46830 R., pp.13-14.) These
charges arose from Mr. Philp injuring his girlfriend and then kicking a police officer at the jail.
(Presentence Investigation Report ("PSI"),2 pp.27-29.) After a preliminary hearing, the
magistrate found probable cause for the offenses and bound Mr. Philp over to district court. (No.
46830 R., pp.47-56, 62.) The State charged Mr. Philp by Information with battery on a police
officer and domestic battery, along with the persistent violator sentencing enhancement. (No.
46830 R., pp.59-61.)
While the case was pending, the State filed another criminal complaint alleging Mr. Philp
committed seven counts of witness intimidation for trying to prevent his girlfriend from
testifying in the first case. (No. 46831 R., pp.9-14.) The State also alleged the persistent violator
enhancement. (No. 46831 R., pp.13--4.) Mr. Philp waived a preliminary hearing, and the
magistrate bound him over to district court. (No. 46831 R., pp.37, 38.) The State filed an
Information charging Mr. Philp with seven counts of intimidation of a witness and the persistent
violator enhancement. (No. 46831 R., pp.40--45.)
At a joint entry of plea hearing, Mr. Philp entered an Alford3 plea to battery on a police
officer from the first case. (Tr. Vol. 1, 4 p.19, Ls.4-8.) In the second case, Mr. Philp entered an
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There are two clerk's records on appeal, one for Kootenai County No. CR-2018-1508 (Supreme
Court Docket No. 46830) and one for Kootenai County No. CR08-18-7990 (Supreme Court
Docket No. 46831). Citations to each record will reference the Supreme Court Docket Number.
2
Citations to the PSI refer to the 148-page electronic document with the confidential exhibits.
3
North Carolina v. Alford, 400 U.S. 25 (1970).
4
Mr. Philp cites to three transcripts on appeal. The first, cited as Volume I, contains the entry of
plea hearing, held on November 19, 2018. The second, cited as Volume II, contains the
2

Alford plea to the first count of witness intimidation and an amended charge of a no contact order
violation. (Tr. Vol. I, p.18, L.15-p.19, L.3; No. 46831 R., pp.61-62.) The State agreed to dismiss
all other charges. (Tr. Vol. I, p.5, Ls.18-20, p.6, Ls.23-25; see also No. 46830 R., p.113; No.
46831 R., p.60.) The State also agreed to open, but concurrent, sentencing recommendations for
the three offenses. (Tr. Vol. I, p.6, Ls.4-10; see also No. 46830 R., p.113; No. 46831 R., p.60.)
At sentencing, the State recommended the same sentence of five years, with four years
fixed, for battery on a police officer and witness intimidation, to be served concurrently.
(Tr. Vol. II, p.18, Ls.5-7.) For the no contact order violation, the State recommended credit for
time served. (Tr. Vol. II, p.18, Ls.7-9.) Mr. Philp requested probation. (Tr. Vol. II, p.20, Ls.1516.) The district court sentenced Mr. Philp to five years, with two years fixed, for both battery on
a police officer and witness intimidation, to be served consecutively. (Tr. Vol. II, p.36, L. 13p.37, L.3.) As such, the district court imposed an aggregate sentence often years, with four years
fixed. (Tr. Vol. II, p.36, L.24-p.37, L.1.) The district court gave Mr. Philp credit for time served
for the no contact order violation. (Tr. Vol. II, p.37, Ls.3-6.) The district court entered judgments
of conviction in each case. (No. 46830 R., pp.117-19; No. 46831 R., pp.67, 68-70.)
Mr. Philp timely appealed from the judgments of conviction. (No. 46830 R., pp.122-24;
No. 46831 R., pp.73-75.) He also filed a Rule 35 motion in each case. (No. 46830 R., pp.12021; No. 46831 R., pp.71-72.) The district court held a hearing, and Mr. Philp testified. (No.
46830 R., pp.143-44; No. 46831 R., pp.94-95; see generally Tr. Vol. III.) The district court
denied the Rule 35 motions. (No. 46830 R., p.145; No. 46831 R., p.96; Tr. Vol. III, p.13, Ls.811.) The cases were consolidated for appeal. (No. 46830 R., p.132; No. 46831 R., p.83.)

sentencing hearing, held on January 14, 2019. The third, cited as Volume III, contains the Rule
3 5 motion hearing, held on May 17, 2019.
3

ISSUES
I.

Did the district court abuse its discretion by sentencing Mr. Philp to ten years, with four
years fixed, for battery on a police officer and witness intimidation?

II.

Did the district court abuse its discretion by denying Mr. Philp's Rule 35 motion?

ARGUMENT
I.
The District Court Abused Its Discretion By Sentencing Mr. Philp To Ten Years, With Four
Years Fixed, For Battery On A Police Officer And Witness Intimidation
"It is well-established that ' [w ]here a sentence is within statutory limits, an appellant has

the burden of showing a clear abuse of discretion on the part of the court imposing the
sentence."' State v. Pierce, 150 Idaho 1, 5 (2010) (quoting State v. Jackson, 130 Idaho 293, 294
(1997) (alteration in original)). Here, Mr. Philp's sentences do not exceed the statutory
maximums. See LC. §§ 18-112, -2604(3) (five year maximum for witness intimidation);
I.C. § 18-915(3) (five year maximum for battery on a police officer). Accordingly, to show that
the sentences imposed were unreasonable, Mr. Philp "must show that the sentence, in light of the
governing criteria, is excessive under any reasonable view of the facts." State v. Strand, 137
Idaho 457, 460 (2002). Similarly, "[t]he choice of probation, among available sentencing
alternatives, is committed to the sound discretion of the trial court .... " State v. Landreth, 118
Idaho 613, 615 (Ct. App. 1990).
"'Reasonableness' of a sentence implies that a term of confinement should be tailored to
the purpose for which the sentence is imposed." State v. Adamcik, 152 Idaho 445, 483 (2012)
(quoting State v. Stevens, 146 Idaho 139, 148 (2008)).
In examining the reasonableness of a sentence, the Court conducts an independent
review of the entire record available to the trial court at sentencing, focusing on
the objectives of criminal punishment: (1) protection of society; (2) deterrence of
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the individual and the public; (3) possibility of rehabilitation; and (4) punishment
or retribution for wrongdoing.
Stevens, 146 Idaho at 148. "A sentence is reasonable if it appears necessary to accomplish the
pnmary objective of protecting society and to achieve any or all of the related goals of
deterrence, rehabilitation, or retribution." State v. Delling, 152 Idaho 122, 132 (2011). "The
decision of whether to impose sentences concurrently or consecutively is within the sound
discretion of the trial court." State v. Helms, 130 Idaho 32, 35 (Ct. App. 1997); see also
I.C. § 18-308.
Here, Mr. Philp asserts the district court did not exercise reason and thus abused its
discretion by imposing an excessive sentence under any reasonable view of the facts.
Specifically, he contends the district court should have sentenced him to a lesser term of
imprisonment or probation in light of the mitigating factors, including his substance abuse issues,
remorse and acceptance of responsibility, and family support.
Mr. Philp's substance abuse issues, the impact of his substance abuse on his behavior,
and his need for treatment are strong factors in mitigation. A sentencing court should give
"proper consideration of the defendant's [substance abuse] problem, the part it played in causing
[the] defendant to commit the crime and the suggested alternatives for treating the problem."
State v. Nice, 103 Idaho 89, 91 (1982). The impact of substance abuse on the defendant's
criminal conduct is "a proper consideration in mitigation of punishment upon sentencing."
State v. Osborn, 102 Idaho 405, 414 n.5 (1981). In this case,

Mr. Philp started

using alcohol and marijuana at ten years old. (PSI, pp.40--42.) He started abusing other drugs,
such as methamphetamine, cocaine, heroin, LSD, mushrooms, ecstasy, and inhalants, as a
teenager and young adult.

(PSI,

pp.40--42.) Most recently,

Mr.

Philp was using

methamphetamine, heroin, and alcohol. (PSI, pp.49, 51.) The GAIN evaluation found that
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Mr. Philp met the criteria for a severe substance abuse disorder and recommended high intensity
residential treatment. (PSI, pp.51, 60.) Mr. Philp explained that he was under the influence of
alcohol and methamphetamine at the time of the battery offense. (PSI, p.31.) Prior to that
offense, Mr. Philp had been relatively crime-free (other than few misdemeanors) since his
release from incarceration in 1999. (PSI, pp.34-36; Tr. Vol. II, p.17, Ls.17-24.) He recognized
that he "made the choice to drink [and] use drugs which caused all of this .... " (PSI, p.31; see
also PSI, p.42.) He wanted treatment and to stay sober. (PSI, p.41.) Mr. Philp's substance abuse

issues and its impact on his criminal conduct support a more lenient sentence.
Along the same lines, Mr. Philp accepted responsibility and expressed remorse for his
criminal conduct. (PSI, p.31.) Acceptance ofresponsibility, remorse, and regret are all factors in
favor of mitigation. State v. Shideler, 103 Idaho 593, 595 (1982). At sentencing, Mr. Philp
apologized for his actions. (Tr. Vol. II, p.15, L.20-p.16, L.7.) Similarly, his attorney explained
that Mr. Philp accepted responsibility and wanted to be held accountable for his actions.
(Tr. Vol. II, p.21, Ls.4-17.) In the PSI, Mr. Philp stated that he had been in custody for almost a
year since the first offense, and he had a lot of time to think about how to overcome his
addiction. (PSI, p.43.) Mr. Philp hoped to start with intensive treatment and supervision in the
community. (PSI, p.43.) To this end, he was accepted into the Good Samaritan program.
(Tr. Vol. II, p.20, L.16.) His goals were to complete the program and stay sober. (PSI, p.42.)
These statements of acceptance, remorse, and regret stand in favor of mitigation.
Finally, Mr. Philp' s family and friend support is also in favor of a lesser sentence or
probation. Shideler, 103 Idaho at 594-95 (family support and good character as mitigation); see
State v. Ball, 149 Idaho 658, 663-64 (Ct. App. 2010) (district court considered family and friend

support as mitigating circumstance). At sentencing, Mr. Philp's sister testified that she thought
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the Good Samaritan program would be beneficial for him. (Tr. Vol. II, p.7, Ls.1-17, p.8, Ls.2324.) She also explained that he "has done really, really good" and "hasn't been in any trouble"
for "the last 20 years." (Tr. Vol. II, p.7, Ls.1-2.) Mr. Philp could live with her if placed on
probation. (Tr. Vol. II, p.8, Ls.11-19.) Another friend testified that he had known Mr. Philp for
twenty years and never known him to be aggressive. (Tr. Vol. II, p.24, L.23-p.25, L.4.) This
support from Mr. Philp's sister and long-time friend stands in favor of mitigation.
In sum, Mr. Philp maintains the district court did not exercise reason and thus abused its
discretion by imposing an excessive sentence. Proper consideration of the mitigating factors,
such as Mr. Philp's substance abuse, acceptance of responsibility and remorse, and support,
demonstrate a more lenient sentence or probation is appropriate.

II.
The District Court Abused Its Discretion By Denying Mr. Philp's Rule 35 Motion
"A Rule 35 motion for reduction of sentence is essentially a plea for leniency, addressed
to the sound discretion of the court." State v. Carter, 157 Idaho 900, 903 (Ct. App. 2014). In
reviewing the grant or denial of a Rule 35 motion, the Court must "consider the entire record and
apply the same criteria used for determining the reasonableness of the original sentence." Id. The
Court "conduct[ s] an independent review of the record, having regard for the nature of the
offense, the character of the offender and the protection of the public interest." State v. Burdett,
134 Idaho 271, 276 (Ct. App. 2000). "Where an appeal is taken from an order refusing to reduce
a sentence under Rule 35," the Court's scope ofreview "includes all information submitted at the
original sentencing hearing and at the subsequent hearing held on the motion to reduce." State v.
Araiza, 109 Idaho 188, 189 (Ct. App. 1985). "When presenting a Rule 35 motion, the defendant

must show that the sentence is excessive in light of new or additional information subsequently
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provided to the district court in support of the Rule 35 motion." State v. Huffman, 144 Idaho 201,
203 (2007).
Here, Mr. Philp's testimony at the Rule 35 motion hearing provided new and additional
information to support his request for leniency. Mr. Philp testified that he was moved to a
different facility as a "reward" for being "a good inmate." (Tr. Vol. III, p.6, Ls.1-6.) He stayed
out of trouble, volunteered, took classes, and engaged in drug and alcohol programs. (Tr. Vol.
III, p.6, Ls.9-13.) For example, Mr. Philp began a church-centered recovery program, and he
realized "there's no easy way out." (Tr. Vol. III, p.7, L.6.) He explained:
I have stopped blaming other people for my bad circumstances ... I put myself in.
I must pursue what is right. I know I have made very bad choices. I maintain a
proper perspective understanding how to deal with my problems. I'm working
real hard to disconnect from old habits. I take full responsibility for my actions. I
pray that the Court will grant the Rule 35 motion. I ask the Court to run the
charges concurrent. I will continue to work hard to change, don't quit
understanding the nature and causes of my actions that got me put in prison.
(Tr. Vol. III, p.7, Ls.7-17.) This new information on Mr. Philp's conduct and programming in
prison and the additional information on his acceptance of responsibility and remorse support a
reduction in his sentence. By failing to give proper weight to this information, the district court
did not exercise reason and thus abused its discretion by denying his Rule 35 motion.
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CONCLUSION
Mr. Philp respectfully requests this Court reduce his sentences at it deems appropriate. In
the alternative, he respectfully requests this Court vacate his judgments of conviction and remand
these cases to the district court for a new sentencing hearing. Alternatively, he respectfully
requests this Court reverse or vacate the district court's order denying his Rule 35 motions and
remand these cases for a new Rule 35 motion hearing.
DATED this 29 th day of July, 2019.

Isl Jenny C. Swinford
JENNY C. SWINFORD
Deputy State Appellate Public Defender

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 29 th day of July, 2019, I caused a true and correct copy
of the foregoing APPELLANT'S BRIEF, to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

Isl Evan A. Smith
EVAN A. SMITH
Administrative Assistant
JCSleas
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